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EVENTS
Breathless before Shakespeare
Bollinger delivers Senior Day remarks
The following piece is an abridged version of the address given by Dean Lee C .
Bollinger on Senior Day, May 13, 1989.

W

e envy you. You are at the
beginning of the journey; we
are at the middle or near the
end. You are, at just this moment, at a
special point in time in life, a time when
choices seem, and are, unlimited. You
have the luck of the fresh start, and with
that the glorious feeling of sensed but unknown potential, of intimations of talents
and capacities yet to be discovered.
We, on the other hand, have made
choices, not all that we can or will make,
to be sure, but enough that we seem and especially so in your presence - to
have lost some of that feeling of endless
possibilities you have right now. Our
chickens are already coming home to
roost. Some of them we could foresee
when we made our choices, but some we
could not - and we know what you may
not, which is that you can only hope the
good outnumber the bad, and then brace
yourself for the bad.
Therefore your dreams are more expansive than ours; you, in an important way,
dream better. We could, however, dream
better than we do; we let the weight of
our choices wear us down, until we are
stooped and our horizons unnecessarily
shortened. We should learn from you today that our choices, our horizons, are
still greater than we might think.
But you can take some things from us,
as well. There are comforts that come
with choosing and trying. It is a fact
that through the experience of making
choices, of living life, one generally
comes to expand - but also to test the limits of one's capacities. There is
no better way to appreciate the stuff of
achievement than to try yourself and fall
short. Listen to a passage from Virginia

Dean Lee C. Bollinger encouraged the graduates to commit themselves to a lmY of life that
incorporates reflection.

Woolf's diary, which she wrote at the age
of 48 and from which I take the title and
theme of my remarks to you this
afternoon:
"I read Shakespeare directly I have finished
writing. When my mind is agape and red-hot.
Then it is astonishing. I never yet knew how
amazing his stretch and speed and word coining power is, until I felt it utterly outpace and
outrace my own, seeming to start equal and
then I see him draw ahead and do things I
could not in my wildest tumult and utmost
press of mind imagine."

If Virginia Woolf is breathless before
Shakespeare (and there are many other
great writers who say the same thing), it
would seem that we ought to be gasping
for breath. But it doesn't seem to work
that way. As with eyesight, the farther
away from an achievement, the less distinct it seems, the more blurred, and the
less meaningful to us. The range of our

sensibilities, and hence our enjoyment, is
diminished by distance. Therefore, as you
grow older, and as you try and come up
short, nurture this inclination to enjoy
what you aspire to but cannot do. Be careful not to let your ego kill the enjoyment.
Learn to be successfally inadequate, with
enhanced appreciation for and enjoyment
of what you cannot do, and with the unstifled will to press ahead with what you
can and might - which will always be,
by any measure, considerable.
But this will be harder than it seems.
The likely circumstances of your lives
will conspire to stunt your growth, to
block your vision, like the prison-house
that Wordsworth saw closing in upon the
growing child.
One source of constraints is obvious.
You will soon, very soon, sooner than
you could ever imagine, confront the
busy life. Soon you will purchase, as my
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twelve-year-old daughter recently wanted
to, a Week-at-a-Glance calendar. At first
it will be blank; few will want to see you.
You will go home at five; arrive at nine.
There will be time for reflection. Then
the pages will start to fill. At first you
will be pleased; it's nice to be wanted.
But within a few months no space will be
left; you will learn to dictate, a secretary
will place your calls, and you will buy
a speaker phone so you can continue to
work while talking.
But there is another feature of your
lives that will also constrain your intellectual growth, one you may not have yet
considered. It is a problem that is perhaps
peculiar to law. The problem, in short, is
that in law we read too few Shakespeares.
No one who graduates from this University this year, whatever the school or
department, is better trained at the close
reading of texts than you. But there is
an important difference in kind between

the texts you continually encounter and
those read by, say, a graduate student
in English. The Ph.D. in English reads
Dante, Milton, and Shakespeare; you read
McReynolds, Sanford, and Van Devanter.
There are, to be sure, many great
minds in the law, whose opinions and
writings are worth living with. But the
nature of our enterprise necessarily entails spending much time with lesser
talents. You should consider this an occupational hazard. Unless you are careful,
and find ways to counter this feature of
your lives, you may suffer serious consequences: In particular, you will too often
feel too superior, and your aspirations will
be dulled because your image of what's
possible will become misshapen.
And so I say to you that in order to
become and to stay breathless before
achievement, you must do what you can
to counter the crush.of busyness and to
avoid (and now I draw a phrase from a

poem by Wallace Stevens) the "malady of
the quotidian." You must commit yourself
to a way of life that incorporates reflection into the life of action you are about
to undertake.
I have a few modest suggestions.
One, from what I have said, is obvious,
and that is to keep in contact, daily contact, with the works of individuals of
great accomplishment. Read a poem of
Coleridge every day.
But you must also develop the ability to
draw knowledge from your own experiences in life. You must force yourself to
think, whatever you are doing, what does
this teach me about life? I warn you that
unless you do this your life will become
drudgery, a succession of tasks; your
experience will be one of monotony.
Accumulate ideas at least as fast as you
accumulate money.
Keep a journal to record your thoughts
and ideas. The act of writing, the act of

Antonia Hernandez, above, president and general counsel of the Mexican-American Legal
Defense and Education Fund, introduced FBI
Director William Sessions, and then urged
the FBI to end discrimination in its hiring
practices.
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articulation, is the process by which we
take possession of our thoughts. Unless
you write it down, an idea will fly away.
Language is our net for capturing and
domesticating wild thoughts.
Demand for yourself regular opportunities for reflection. The pressures on
you to act reflexively will be enormous.
The world is not made for reflection. It is
seen as lazy, self-indulgent, inefficient.
Why this is so I don't exactly know.
Perhaps it is jealousy, for most people certainly are not reflective, and yet, knowing
they should be, begrudge those who are.
So make sure you give yourself frequent
rests and the chance to let your mind reflect, and to dream as it does now, which
it will do quite naturally on its own, and
with better results the more practiced it
becomes. I urge you, therefore, to be prepared to be, if necessary - though I
know this will be hard for you - mildly
irresponsible.

Think about the importance of motion
to good thinking. Take a walk every day.
Not because it's good for your health, but
because it's good for your ideas. Consider
the possibility that movement gives you
access to parts of your mind that are
otherwise inaccessible. Keep in mind the
image of Adam Smith, who, while working on The Wealth of Nations, which he
did for 17 years, reported that he came to
his ideas during his regular walks, which
would frequently last for hours on end and
which sometimes ended with the surprising realization that he had no idea where
he was or how to return home, so absorbed had he become in his thoughts.
I am asking you to consider the interplay, the relationship, between three
things: our sense and appreciation of
what has been achieved by humanity, our
aspirations for ourselves personally, and,
finally, our understanding of our own
abilities. They are important determinants

FBI Director William Sessions was the guest
speaker at Senior Day.

Student Senate President Danielle Carr, above,
represented the seniors in her address.
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in the quality of our lives. I am asking
you to worry, along with me, about the
problem of lowered aspirations. And the
remedy I propose is that we insist on continual or frequent contact with greatness,
while simultaneously testing ourselves.
This, too, is complex, however, and I
must enter a caveat about what I have thus
far said. While it is important that we
keep our aspirations high, we must be
careful that they don't get too high. If the
gap between what we think we should
achieve and what we think we can achieve
becomes too great, then our will to act
is intimidated. The result is lethargy and
procrastination and sloth.
We have noted this tendency in many
of you. But let us be clear about exactly
what kind of lethargy, procrastination,
and sloth I mean. Over the years, sloth
has been defined in many ways. Francis
Bacon once wrote an essay entitled "Of
Studies," in which he said that "To spend
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too much time in studies, is sloth." I
think it fair to say we will never accuse
you of being slothful in that way.
Now, if we have trained you well, and
provided you with that wondrous capacity
to make any argument for any side, to
make even a sow 's ear of an argument into
a credible silk purse - that capacity that
I would bet anything has been the bane of
the existence of your spouses and friends,
as you no doubt have practiced it on them
- if we, then, have trained you well and
instilled this capacity, then you will surely
say, insofar as you have been slothful, it
is because you have been incapacitated by
having excessive aspirations, and that we
- your parents and your faculty - are
ultimately responsible for your condition.
We, the theory would go, have been too
hard on you.
Well, if that is so, let us all take this opportunity to offer our.tiincere and heartfelt
apologies and to ask your forgiveness.

So here's my argument in, say, a "nutshell" - a word I suspect has been part
of your recent vocabulary:
I urge you to continue to develop your
intellectual capacities, and to do that, you
need to keep your aspirations high. But
there will be many pressures against that
(the busy life, the contact with the quotidian, trying and failing, and chickens
coming home to roost). To keep your aspirations high you must stay in frequent
contact with greatness, always trying to
figure out what is the great in greatness.
Be careful, however, not to let yourself
be intimidated by it, or to let your aspirations get too far out of reach - that's
where sloth comes in. And if you do all
this, and do it successfully, you will not
only scale high on the mountain of accomplishment, but you will also have a
closer look at the summit - and share in
Virginia Woolfs astonishment.

Once upon a time ...
Law Review sponsors legal storytelling symposium

Steven Winter of Miami, right, makes a point during the symposium's final session, which
took place in the faculty room .

V

isiting scholars and members of
the Law School faculty last spring
joined the editors of the Michigan
Law Review for a weekend of editing
workshops as part of the Review's Legal
Storytelling Symposium. The symposium, sponsored jointly by the Law
School and the Review, focused on the
uses of narrative in legal discourse. Contributors to the symposium were invited
to Ann Arbor to present papers and to receive critical commentary from Review
editors, Michigan faculty, and other contributors. The symposium papers were
published as a group in the August 1989
issue of the Michigan Law Review.
The theme of the symposium, legal
storytelling, was suggested to the editorial board of the Review by University
of Wisconsin Professors Patricia Williams
and Richard Delgado. In inviting the Review to sponsor the symposium, Williams
and Delgado noted that issues relating to
narrative had become increasingly prominent in legal literature and suggested that
the time had come for a more focused discussion of the concrete uses of narrative
in various legal settings.

The response to the Review's solicitations was enthusiastic. Although the
deadline for submissions was unusually
tight, more than two dozen scholars proposed paper topics or submitted drafts for
consideration. From those, Review editors
selected ten papers for publication; eight
of the authors attended the series of
editing workshops that took place the
weekend of March 31 and April 1.
Those workshops proved to be a highly
unusual experience for many of the authors, who are accustomed to the more
solitary and less practical exercises generally employed by academics. Rather than
the standard format where authors present
their papers to an audience unfamiliar
with their arguments and receive commentary in return, the Review, with the
assistance of Professors Kim Scheppele
of the Law School and Eric Rabkin of
the English Department, organized small
groups of readers to critique each piece.
Each group included a contributor to the
symposium, a Michigan faculty member,
and a student editor. In addition to Professor Scheppele, Law School faculty
members participating in the workshops

as readers included Alex Aleinikoff,
David Carlson, David Chambers,
Richard Pildes, Frederick Schauer, and
Kent Syverud.
Because readers received papers
before the symposium, they had time to
familiarize themselves with the authors'
particular arguments, as well as with the
overall themes emerging from the group
of papers. Upon arriving in Ann Arbor
on Friday, authors met with their small
groups to comment upon, edit, and revise
the drafts they had read. The authors
also met as a group on Saturday morning
to discuss the themes common to their
papers before presenting the papers
to an audience of Michigan faculty
and students.
Presenters included Milner Ball
of Georgia, Derrick Bell of Harvard,
Clark Cunningham of Michigan, Richard
Delgado of Wisconsin, Toni Massaro
of Florida, Mari Matsuda of Hawaii,
and Steven Winter of Miami. Patricia
Williams of Wisconsin and Joseph Singer
of Boston could not attend, but their
papers were· included in the
symposium issue.
The topics covered by the contributors
ranged from analyses of storytelling in
particular arenas, such as the classroom
or courtroom, to the uses of storytelling
in particular circumstances, such as sanctioning racist speech or challenging racial
discrimination. The authors employed
both standard modes of textual analysis
and more novel techniques (for example,
creating their own original narratives) to
illuminate their arguments.
The publication of the final drafts of
the papers is expected to receive a good
deal of attention from the academic community. The symposium issue of the
Review became available in late summer.

Kevin Kennedy, lD. '89
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Forfeited funds, forfeited rights?
Campbell competition probes questions of counsel

F

inal oral arguments in the Campbell Moot Court Competition
were held on April 10, 1989,
before a capacity crowd in Room 100
Hutchins Hall. The final arguments were
judged by a distinguished panel of faculty
members, federal judges, and Law School
alumni. The visiting members of the
bench included Judge Amalya Kearse '62
of the Second Circuit; U.S. Solicitor General Kenneth Starr, then a judge of the
District of Columbia Circuit; and Mr.
John Pickering '40, senior attorney
with the Washington, D.C., law firm
of Wilmer, Cutler and Pickering. Both
Mr. Pickering and Judge Kearse are
themselves veterans of the Campbell
Competition, having participated in the
competition during their Law School
days. Dean Lee C. Bollinger and Professors Jerold Israel and Samuel Gross
also served on the court.
The issue presented in this year's competition was whether a criminal defendant
is deprived of his or her Sixth Amendment right to counsel when funds
earmarked by the accused as attorneys'
fees are subject to a temporary restraining
order and possible forfeitu..re under the
Federal Criminal Forfeiture Act.
The facts presented were as follows:
Dr. Carol Kirk, a prominent physician
who operated a medical clinic for the
indigent, was indicted for alleged drug
felonies. The assistant U.S. Attorney
assigned to the case moved to freeze all
of the doctor's assets as fruits or instrumentalities of a continuing criminal
enterprise. The temporary restraining
order was granted, leaving the doctor
uncertain as to whether the funds would
be available to pay defense counsel. As a
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Finalists and judges in the 1989 Henry M. Campbell Moot Court Competition. (Standing , left
to right) Joseph Berman, Margaret Lattin, Robert Malchman, Mark Boulding, Judge Amalya
Kearse (Second Circuit), Dean Lee Bollinger, Professor Sam Gross, Professor Jerold Israel,
U.S. Solicitor General Kenneth Starr (then a judge of the D. C. qircuit), Michael Bazany,
Martha James, Peter Hammer. (Seated) Mr. John Pickering.

result, her chosen counsel declined to represent her. Dr. Kirk challenged the TRO,
arguing that it infringed upon her Sixth
Amendment right to counsel. The selection of this issue was well-timed: Shortly
after the Campbell board chose it, the
United States Supreme Court granted certiorari to hear a case involving this issue.
In the judgment of the Campbell court,
the United States prevailed. The competition winners, all of whom represented the
government, were Peter Hammer and the
team of Michael Bazany and Margaret

Lattin. Second place was won by two
teams representing Dr. Kirk: the team of
Michael Berman and Martha James, and
the team of Mark Boulding and Robert
Malchman. Margaret Lattin and Michael
Bazany won the S. Anthony Benton Best
Brief Award.
This year's Campbell competition was
organized by executive board members
Ken Seavoy, Sharlene Deskins, Michael
Wendorf, and Larry Brocchini. Ninetyseven second- and third-year students
competed in the first round.

Conservatives convene at Law School
Symposium discusses abstract, practical issues of property

Judge Douglas H. Ginsburg, U.S. Court
of Appeals for the D.C. Circuit, served as
moderator for the panel, "Regulation and
Property: Allies or Enemies? "

T

he Law School was the site this
spring of the Eighth Annual National Symposium on Law and
Public Policy presented by the Federalist
Society for Law and Public Policy
Studies. The symposium, held March 10
and 11, drew more than 600 law students,
attorneys, judges, and teachers to Ann
Arbor to hear an array of distinguished
speakers address the subject of "Property: The Founding, the Welfare State,
and Beyond."
The 28 participants in the symposium
included a number of federal judges,
such as Douglas Ginsburg and Stephen
Williams of the D.C. Circuit, Frank
Easterbrook of the Seventh Circuit, and
Alex Kozinski of the Ninth Circuit; former Attorney General Edwin Meese III;
former Solicitor General Charles Fried;

and many well-known scholars and
writers, such as Richard Epstein of the
University of Chicago and Joseph Sobran
of the National Review. Six members of
the Michigan law faculty also participated, including Dean Lee C. Bollinger,
who moderated one of the panels.
The speakers discussed both the
theoretical foundations of property and
contemporary issues raised by technological and societal changes. Topics included
"The Idea of Property," "Liability: The
New 'New Property,'" "Property and the
Constitution," "Regulation and Property:
Allies or Enemies,"~ "Intellectual and
Informational Property Rights," and
"Ownership of Life." The questions
addressed ranged from the abstract and
historical to the urgently practical,
from "How did the decline of feudalism
change our conception of the role of property, and what aspects of that conception
are still rooted in feudalism?" to "What
aspect of a computer software program is
the part that can be copyrighted?"

No clear answers emerged. Some
participants doubted that a fundamental
restoration of absolute property rights
could come simply from a successful
long-term litigation strategy. They felt instead that it would require political and
legislative consensus-building. Others
suggested, however, that that consensus
might be a withdrawal of politics
altogether from certain areas - that
problems like pollution and land-use
planning, which seem intractable despite
increasingly sophisticated regulatory
mechanisms, might best be addressed by
a return to a private-law regime which
could create a more workable method for
society to strike the necessary balances.
The Federalist Society, founded in
1982, is a nationwide group of around
5,000 students and attorneys interested
in approaching law from a conservative
or libertarian perspective.

John W. Brewer, Special Projects Director,
The Federalist Society

Former U.S. Attorney General Edwin Meese Ill, who presented the banquet address, listened
to the welcoming remarks in the audience.
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Changing marketplace
Bishop lecturer examines politics, economics of EEC

0

n a warm September afternoon,
Francis Jacobs discussed the
European Economic Community
(EEC) and the "Europe 1992" project in
the first William W. Bishop Lecture on
International Law. The lecture series
commemorates the late Professor William
W. Bishop, long a distinguished faculty
member of the University of Michigan
Law School.
Mr. Jacobs' lecture was titled "Constitutional Developments in the European
Community and the Impact of the Single
Market After 1992." Because the creation
of a Single European Market could have a
far-reaching effect on American international trade and the European political
situation, Americans have been paying
close attention to developments in this
area. Law School interest is similarly
high, and a large crowd turned out to
listen to Mr. Jacobs' lecture.
Mr. Jacobs is well qualified to discuss
the European Economic Community and
trade developments. In his introduction,
Professor John H. Jackson extensively
detailed Mr. Jacobs' practical and
professional experience. Professor at the
University of London King's College, Mr.
Jacobs is currently an Advocate General
at the European Court of Justice. This
Court is composed of thirteen judges
and six Advocate Generals. An Advocate
General is responsible for presenting an
opinion on all cases in a public session of
the Court, which is free to adopt or reject
his opinion.
Mr. Jacobs began by discussing the
history of the European Community and
precursors of the present political and
economic developments. The Common
Market was established in 1958 with six
countries. The European Community also
created the Council of Ministers, European Parliament and the European Court
of Justice.
12

The European Court guarantees
individual freedoms for individual
Europeans, specifically the four freedoms, trade in goods, movement of
persons, free supply of services and
establishment of companies and free
movement of capital.
The European Court has expanded its
protection of freedoms since its creation,
giving great attention to individual human
rights. For example, the European Community guarantees certain social rights,
such as equal pay for equal work for
men and women and social security for
workers throughouuhe Community. If an
individual feels that his or her rights have
been violated, he or she can invoke European Community laws and file a lawsuit
against his or her country. The national
courts have original jurisdiction over
this lawsuit, but the case is referred to the
European Court of Justice to decide the
Community-law issues. This example
demonstrates the growing importance
and unity of the European Community.
Mr. Jacobs touched on how the European Community will change after the
1992 Single European Market and beyond. In 1992 the European Community,
today consisting of 12 members, will
eliminate all non-tariff barriers (the customs duties have already been removed)
and become a single market for goods and
services. Many Americans are concerned
that an economically united Europe will
overshadow the United States in world
trade, and that the Europeans will primarily trade among themselves, becoming a
Fortress Europe.
Mr. Jacobs stated that he believed it
was difficult to speculate on the future
after 1992. Nonetheless, he feels the
European Community will not be protectionist in general. In fact, Mr. Jacobs
believes that the members will seek to liberalize in such areas as international trade

Francis Jacobs

of services. In addition, Mr. Jacobs believes that the European Community may
work for closer political and economic
integration, for example, the possible
creation of a common currency. Mr.
Jacobs feels that the European Community should become even more dynamic
in the future, since the treaty has been
modified to allow for more cases of majority voting, rather than the previous
requirement of unanimous agreement.
At the end of his prepared remarks, Mr.
Jacobs answered a number of questions
from students and faculty members. Dean
Bollinger closed the Bishop Lecture by
thanking Mr. Jacobs for his time and insights. During his stay, Mr. Jacobs met
with a number of professors and student
groups, including the International Law
Society and the Michigan Journal of
International Law. He also lectured in
several classes.
EdHeartney
Law '90

